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"son"?), to Social Security benefits, and to life insurance
ratings and, in certain jurisdictions, their marital rights.The
decision will also affect theirvcriminal liability under female
impersonation and homosexuality statutes."

One overriding issue remains, and its resolution will
solve the quandry that transsexuals have set before our
courts. Judge Pecora" has phrased this issue succinctly and
sympathetically: Should the question of a person's identity
be limited by the results of mere histological section or
biochemical analysis, with a complete disregard for the
human brain, the organ responsible for most functions and
reactions, many so exquisite in nature, including sex
orientation? I think not.

*• Trarufiexuala m Limbo: The Search for a Legal Definition of Sex. 31 Md. L.
Rev. 236 (1971).

" In re Anonymous. 57 Misc. 2d 813, 293 N.Y.S.2d 834 (Civ. Ct. 1968).

NOTES

; CHILD PORNOGRAPHY LEGISLATION

I. Introduction

"I think we have an obligation to provide legislation which con*
forms, if possible, with the Constitution."'

The past two years have seen a movement of national
proportions directed at the enactment of legislation to curb
the growth of child pornography in this country. This Note
will critically examine that legislation against the framework
of constitutional restrictions and practical limitations of en
forcement.

At the outset, the scope of this article can be clarified
by noting those topics related to child pornography which
this article will not explore. There will be no treatment here
of child prostitution or the sexual assault of children. It is the
position of the author that there is an elemental difference
between criminal sexual conduct and obscene speech (litera
ture, photography, film, etc.), although both may properly
be punished under the law.

Second, rather than inquire into the ethical and psy
chological aspects of child pornography, this article will ac
cept as given the societal consensus that participation by
children in the production of pornography is harmful to
them. However, this premise must be viewed against a first
commitment to the constitutional integrity of legislation.

Third, this Note will not present an in-depth journalis
tic account of porno-culture, but rather will concentrate pri
marily on the mechanics of legislative remedies. The curious

' Sexual Exploitnlion of Children, Hcarinf;* Before the Subcommittee on
Crime of the Hinixc Committee of the Judiciary and the Subcommittee on Select
Education <if the Umisi- Committee of Education and Labor, 95lh Cong., Ist Sew.
16(l977KBUlcmenl of Hon. Krlel)[bercinflfler cited as Haute 1977f{earinii«\.
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reader is referred to several excellent sources which focus on
case studies and surveys of pornographic material.^

This Note begins by examining the background oi" child
pornography legislation, particularly child pornography and
the reform movement that has sprung up in reaction to thia
phenomenon. Pertinent federal legislation, with emphasis on
the various provisions passed in 1978, is examined. State
laws regulating child pornography are surveyed followed by
an investigation into issues of actual and potential constitu
tional litigation. Finally, the writer articulates generaliza
tions that emerge from an analysis of the material cited.

While this treatment of child pornography may seem a
rather clinical approach to a poignant human problem, nev
ertheless, an emotional "waving the bloody shirt" approach
is less likely to produce sound legislation than is deliberate
and reasoned analysis. While it is impossible to assess the
merits of a statute apart from the social problem it was de
signed to correct, dwelling on pathetic incidents can only
prejudice an objective evaluation of legislative alternatives.

11. Background

A. Pedophilia

A pedophile is "an adult person who is sexually at
tracted to an immature child of either sex."' While those in

the anti-child pornography movement date the advent of
child erotica from the late 1960's,^ such material is not
wholly a recent phenomenon. Nineteenth Century authors
Lewis Carroll and J.M. Barrie collected nude photographs of
child acquaintances.'

' R. Lu>yd. For Monbv oh Love: Boy Prostitution tN Amkrica (1976)
Ihereinafter cited as For Monry or Love]; Comment, Preyin/{ on P/nv/,'ft)unrfs:
The Sexploitation of Children in Pornography and Prustitution, Pepprhdine L.
Rev. 809 (1978) Ihereinafter cited 8« Preying on Playground.%1: Proleclion of Chil
dren Again-tt Sexual Exploitation, Hearing* Rrfnre the Subcommittee In lni>exli-
Hate Juvenile Delinquency of the Senate Committee of the Judiciary, 95lhCong..
1st Sens. (1977) (hereinafter cited as Senate 1977 Uearingn].

' Fraser, Child Pornography, Nsw Statesman, Feb. 17, 1978, al 213
Ihereinafter cited as Fm.ferj.

• Comment, Preying on Playgrounds, Hupro note 2, al 810.
* Fraser, itupra note 3. at 213.
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Psychiatrists, notably Freud," have analyzed the pedo
phile as a narcissist, one who takes himself for a love object.

"As he grows older he can no longer love the child he was then,
as Ihia child no longer exists, so he has lo project on to other
children, who from then on become his prime loveobjects." But
he remains above all a narcisaiat, and the origin ofhis deviance
is often clearly visible in the work of artists and writers with a
paedophilic interest. He is for example. Peter Pan fascinated by
his shadow, Alice before her looking glass, Dorian Gray captive
to his self-portrait.'

Alay observer has suggested that the current popularity
ofcertainworks may indicate a curiosity in the general popu
lation as to pedophiliac themes." Needless to say, curiosity
is not the equivalent of deviance.

Historical-cultural observations aside, the commercial
exploitation of pedophilia does seem to have mushroomed
from the late 1960's into the 1970's, coincidental with the
general "sexplosion"» of hardcore pornography.'" Of particu
lar concern is the fact that whereas child pornography was
produced at first outside this country with European chil
dren as models, in recent years it has become more of an
American problem, as child pornography operations have
surfaced in Chicago, Los Angeles, Houston, and New York."

Estimates ofthe number ofchildren involved range from
100'̂ to 100,000.'̂ While statistics on child participants are

• S. Fiieuo. Hsuay on l.eonanhi (1909).
' Fha.skk, xiipra note 3, fll 213.
• Interview with attorney Stanley Fleishman, Kiddie Porn, CBS 60 Minutes

(airejV May 15. 1977):
Mr. Fleishman; It seems to me lo be no different than the book

for example. People came to "Lolita" because they have an
inlerest in thatsubject. They read it and it satisfies something inside of
ihcm. .
Mr. Wallnce; That's written by Vladimir Nabokov. That is different
fr^m some two-bit pholORrapher ....
' "Sexplosion" has also been referred loas"asudden Rood of. . .pornography

and proHtitulion." Comment. Preying on Playgrounds, supra note 2. at809.
'• Porno Plague. Time, April .S, 1976, al ."iS-eS.
" Dudar, Amcrica Piacovers Child Pornography, Ms.. Aug. 1977. al 80

Ihereinnflcr cited as Dudar). .
" Thiswas theestimate ofFather Bruce Ritter, who operates a shelter inNew

York for runaways. Dudar. supra note 11,at 80.
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of dubious worth because of the lack of reliable underlying
data," the increase in publication of "kiddie-porn" maga-

" Vhiid Pornography: Sickneax (orSale. Chicago Tribune, May15. 1977, ft 1.
at 1, col. I. citing anonymous "authoritative eatimate."

Lloyd Martin testified before the House Subcommittee on Crime, Commit
teeof theJudiciary: "In the Cityof Loa AnRolea, it was estimated, nol by theLi«
AnKele* Police Department, but people in the street that we have 30,000 sexually
exploited children inthatcity."Houhp 1977 Hvarinffn, supra note 1, at 69. Judianne
Densen-Gerber of the Odyssey Institute has written:

Robin Lloyd'a book |For Money oh Love, mpra note 2) documented the
involvement of300,000 boys, a^ed eight to 16 (sic); inactivities revolvinu
around sex for sale, including both pornography end prostitution. A
common-sense "Kuesstimate" on my part leads me to believe that if there
are 300,000 boys. Ihere must be a like number of Kirls. but no one has
bothered to count the females involved. (Lloyd postulated but cannot
subalantiale that only half the Iriie number of these children is known.
That would put the fiicure closer to 1.2million nationwide—a figure thai
is notimprobable to me, considerinu the nation's one million runaways.)

Densen-Gerber. What Pornnfirnphern are Doing to Children: A Shocking Report,
Reoboox. Aur. 1977, at 86-89, cilinR For Money or Love, Kupra note 2.

Paul Render, Pmfessor of Lnw, University ofPennsylvania and former General
Counsel to the President's Commission onObscenity, explained the deceptive na
tureof the data to the Senate Subcommittee to Investisate .Juvenile Delinquency.

Senator Mnthias: In this field we are told that there may be morethan
200 magazinesthat regularlycarry picturesof child pornography. Would
that give us any kind of clue as to the number ofchildren that may be
involved?

Mr. Bender: It would help if you saw the magarines. Some of these
pictures may be old. If I am right, and I think I am, the pictures have
existed for many years. Many ofthese magazines may carry pictures that
are not recently taken.
Some ofthepictures may come from abroad. Thatisa common phenome-
non in this business. That may involve child abuse, but I do not think it
is child abuse that we are primarily concerned with if the pictures come
from Scandinavia, let's say.
Ifyou saw the magazinesyou might have someclue as to that. Youcould
also see how many ofthe magazines arc using thesame pictures, which
can also happen, or thesame models. Inthepornography business gener
ally, especially where you are talking about males, there are talents to
being a male model in pornography that not everyone has. There are a
limited number of males who act as models and as actors in these films.
It would not surpriseme at all if you found the same people reappearing
in magazine after magazine and also in issue after issue of the same
magazine.
So, ifyoudidcollect thesemagazines and analyzed them in those ways.
I thinkyou could geta clue as to how many children areactually involved
and as to whether they are children in this country and alsoas towhether
they are children living nowor were children 10years ago.
Senator Malhias: The implication of your testimony is that weshould

3^(9] CHILD PORNOGRAPHY

zines can be verified and is cause for alarm. In 1976, when
Robin Lloyd's For Money or Loue: Boy Prostitution in
America '̂' was published, there were 264 magazines contain
ing sexually explicit material with child models.'* These
ranged from publications featuring no more than nudity to
those running more lurid material.

As for the child participants, there is some incidence of
parents introducing their own children into pornographic
modeling, as well as situations where surrogate parente ex
ploit their charges. However, the consensus of those studying
the problem is that child models tend to be runaways.'̂ The
fact that runaways are involved gives rise to another di
lemma: when the homeless child looks to the pornographer
for economic and emotional support, he is unlikely to cooper
ate with the police.'" Coupled with the difficulty of tracing
the victim models, this problem of finding a prosecuting wit
ness to the crime is a major obstacle to prosecution.'* It was
in part due to the resulting frustration oflocal law enforce
ment officials that the movement to combat child pornogra
phy arose.

bevery careful about speculating onthesize oftheproblem; isthat right?
Mr. Bender; Yes. In my experience the estimates of the size of the
pornography problem arc usually much, much loo large. For example, at
Ihe lime of the Obscenity Commission in 1970 the estimates about the
sizeof the market in pornographic materialswhich were commonly given
in Congressbore almost no relationship to the size of the industry as we
found it.

.S'rnofe 1977 Hcaringn, xupra note 2, nt 110-111.
" For Money or Love, supra note 2.

" ..
" Scri'iteCommittee on theJudiciary ReportQnS.1585. Protection ofChildren

Against Sexual Exploitation Act of 1977, S. Rep. No. 96-138, 95th Cong., Ist Sess.
8 (1977): "The child victims are typically runaways who come to thecitywith no
money or only enough losustain themselves for two or three days.

" Lloyd Martin, head oftheLos Angeles Police Department's sexually abused
child unit slated: "Sometimes for Ihc priceof an ice cream cone a kid ofeightwill
pose for a pn>ducer. He usually trusts Ihe guy because he's getting from him what
he can'l gel from his parents—love." Child's Garden of Perversity. Time, Apr. A,
1977, at ftf).

'• Lloyd Martin testified before the House Subcommittee on Crime, Commit
tee ofthe Judiciary: "No. 1problem (sic) that1have islocating who the victim is.
i don't have any laws currently lhat would help and assist me in identifying the
victims of child iwrnograpny." House 1977 Hearing.^, xupra note1,at 72.
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B. The Movement for Reform

While the movement to legislate against child pornogra
phy did not lack for media or political support, the
"barnstorming" efforts of four persons were key to the legis
lative action later undertaken. Judianne Denaen-Gerber,
psychiatrist, lawyer, and founder of the Odyssey Institute,
became aware of the problem through her multi-service so
cial agency's work with drug addicts. Also instrumental was
Robin Lloyd, an investigative reporter for NBC News in Loa
Angeles, who authored the book, For Money or Love: Boy
Prostitution in America.*' Frank Osanka, associate professor
of social justice and sociology at Lewis University in Glen
Ellyn, Illinois, learned of child pornography while teaching
a class on child abuse, but cites his own experience as an
orphan as a major impetus to his involvement." In the area
of law enforcement, Lloyd H. Martin, investigator for the
Los Angeles Police Department, heads the Sexually Ex
ploited Child Unit, the only one of its kind in the country in
1977.«

While naturally there has been no contingentofsupport
behind the continued production of child pornography."
there have been elements ofopposition to certainof the i>ro-
posed anti-child pornography measures, such opposition
turning on constitutional reservations. The result has been
an odd alignment of opinion with traditional allies squared
off against each other. The American Civil Liberties Union,
the Association of American Publishers, and the Office of
Children's Services for the New York Public Library have
played devil's advocate to proposals by Ms. magazine, "60

For Moneyor Love, supra note 2.
" Bridge, What Parents Should Know and Do Ahnul Kiddie Porn. Parents

Magazine, Jan. 1978. al 67.
" House 1977 Hearin/(s, supra note 1, at 67.
° Still there are those who would frnme the isBue in lerms of heinR for nr

nKni'iHt child piirnonraphy. Scnotor Hnrry Goldwnter, spenking t.n Ihe n<H)r of the
Senate in opposition to the •ItiKlicc Depnrtment's criticiRnii of certain prop»)scd
loKislntion, declsred. "But I cannol for the life of me undcrolnnd how President
Carter, him.ielf a reli^iouA mnn nndn father hns failed t'>«ivernile (heDepartment."
12;i CONO. Rec. SU5.822 (daily cd. Oct. 10, l»77) (remHrkii of Sen. (Joldwnler).
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Minutes," noted obscenity lawyers,and more conservative
organizations. To understand the zone of contention between
these two viewpoints, it is necessary to examme the legisla
tion at issue.

III. The Federal Act

A. Pre-1978 Federal Law

In 1977, at the time of the congressional committee
hearings on the various child pornography proposals, there
were five Federal laws prohibiting the
materials in the United States: 18 U.S.C. § 1461 (1976),
prohibiting the mailing of obscene materials, ^
1462 (1958) and 19 U.S.C. § 1305 (1976), prohibiting the
importation of obscene matter into the United States, 18
US C § 1464 (1976), restricting the broadcasting of obscen
ity and 18 U.S.C. §1465 (1976), prohibiting the transporta
tion of obscene materials and the use of common carriers to
transport such materials.

In addition, there existed a Federal Anti-Pandenng
Act," authorizing postal patrons to request that mailings ot
unsolicited advertisements be stopped, and the Mar\n Act,
prohibiting the interstate transportation of female minors tor
the purpose of prostitution.

The Federal Child Abuse Prevention and Treatment
Act" is concerned primarily with the funding of propams,
the punishment of child abuse having been viewed largely
as alocal problem. However, there is some statuto^ preced
ent for federal intervention in the Child Labor Act.

«tA

B. The !978 Legislation

The Protection of Children Against Sexual Exploitation

.'Charles Hemhnr who represented the defendants in MemoirM v.,oo IJS 413 (lOfifi) {Fanny ffilD argued aftamst extendmR Tinil

Ot

f 39 U.S.C, § :$00H (107f)).
" IH U.S.C. § 24'2:< (197(5).
n 42 U.S.C. 5 5101 (1970).
>• 29 U,S.C. § 212 (1976).
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Act of 1977," passed in rianuary, 1978, consists oMour sec
tions. Specifically, 18 U.S.C. § 2251 applies to parents and
those directly involved in employin{( child models for the
production of sexually explicit material shipped in interslnle
commerce."* A kindred statute, 18 U.S.C. § 2252, prohihit.s
the shipping of obscene child pornography in interstate com
merce and the receiving of such material for the purpose of
distribution and sale.'' The definitional section is 18 U.S.C.

" PrDlection of Children AKiinsl Sexunl KxjtluitHliim Acl of 1977, Pub. L. Nn.
f»2 Sfnl. 7 (1978).

* 18 U.S.C. § 22f}l (1978), .Sexunl uxpliiilnlitm nf children:
(b) Any pi-raon who etnpluyn, uhcb, permjades, induces, enticefl, or
ciicrccfl nny minor to cnKn^e in, or who hiin n minor nxniHl any other pvriton
to cn^nKC in, nny Rexiinlly cxplicil conduct for (he piirpiiNc of pnuUicinK
nny visual or print mudiuin depictinx Htich conduct, Ahatlhe ininiHhed rr
provided under flul)Buction (c). if Ruch perHon knowH or hax rei)»on to know
that such vi.iual or print medium will he transported in interHtate or
foreign commerce or mailed, or ouch viauni or print medium haHnclually
been transported in interstate or foreiKn commerce or mailed.
(b) Any parent, legnl gunrdinn, or pemon havtnK custody or control of
a minor who knowingly permits such minor to enf^age in. or to ntwist any
other person to engnge in, sexually explicit conduct for the purpose of
protiucing any visuni or print medium depicting such conduct shnll be
punished as provided under subsection (c) of thin section, if such parent.
legal guardian, or person knows or has reason to know that such visual
or print medium will be transported in intcrs(ate or foreign commerce or
mailed or if such visual or print medium hns actually been transported
in inleratole or foreign commerce or mailed.
(c) Any person who violates this section shnll he fined not more than
$10,(KX), or imprisoned not nuire tlinn lOyenrH, or hoth, but. if such person
hns n prior conviction under tbis section, such person shall be fined not
more than $15,(XXI, or imprisoned not less Ibnn Iwo yean* nor more Lbiin
l.") yenrs, or both.

" IH II.S.C. § 22.')2 (197H). Certain activities relating to material involving the
sexual exploitation of minors:
(a) Any person who—

(1) knowingly trans|>orts or sliipH in inlvrslate or foreign com
merce or mails, for the purpose of sale or dislribution for sale, nny
obscene visuni or ]>rint medium, if—

(A) the producing of such visual or print niedium involves
the u»eof a minor engaging in sexually explicit conduct: and
(R) such visuni or print medium depicts .such conduct; or

(2) knowingly receives ff)r the purpose <»f sale or distribution for
sale, or knowingly sells or distributes for sale, nny oliscene visuni
or print medium that hns been transported orship|>ed in interstate
or foreign commcrce or mailed, if—

(A) the producing of such visual <ir prini medium involves
the use of a minor engaging in sexually explicit conduct; and
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§ 225:i,^^ while 18 U.S.C. § 2423 amends the Mann Act to
extend'coverage to males as well as females and adds as a
prohibited purpose the causing of aminor to engage in sexual
conduct for commercial exploitation." The Act as a whole
took effect February, 1978.

(H) such visual or print medium depicts such conduct;
.shall be punished as provided in subsection (b) of this section.
(b) Any person who violates this section shall be fined not more than
$10 (XX), orimprisoned not more than 10 years, or both, hut, ifsuch person
bas n prior conviction under this section, such person shall be fined not
more that $l.'i.(X«). or imprisoned not less than two years nor more than
l.'i years, or holli.

" 18 U.S.C. § 2253 (1978), Definitions for chapter:
Fur the purposes of Ihis chapter, the term—
(1) "minor" nu-nns nny person under the age ofsixteen years;
(2) "sexunlly explicit conduct" means actual orsimulated—

(A) sexunl inlerc«>ursc, including genital-genital, oral-genital.
ntuil genilnl, orornl anal, whether between persons ofthe same or
o|)posite sex;
(){) bestinlily:
(C) mnsturbation;
(I)) sado innsocbistic abuse (for the purpose ofsexual stimula
tion); fir

(K) lewd exhibition ofthegenitals or pubic area ofany person;
(3) "producing" means producing, directing, manufacturing, issuing,
publishing, oradverlifing, for pecuniary profit; and
(4) "visual or print medium" means any film, photograph, negative,
slide. biMik. mngnzine. or othervisual or print medium.

18U.S.C. § 2-12:5(1978), Transportation of minors
(u) Any person who tronsports, finances in whole or part the transporta
tion of, or otherwise cnuses or facilitates the movement of, any minor in
iii(crstnte orforeign commerce, orwithin the Di.strict ofColumbia orany
territory orother possession of the United States, with the intent—

(1) thnt such minor engage in prostitution; or
(2) thnt such minor engage in prohibited sexual conduct, ifsuch

'* person so Irnnspiirling, financing, causing, or facilitaling move
ment knows or hits renson to know that such prohibited sexual
conduct will he commercially exploited by any person;

-shnll be fined n'lt more than $10,000 or imprisoned not more than ten
ycnrs, or both.
(b) As used in this spcti<m—

(1) the term "minor" means o person under theage ofeighteen
years;

(2) the term "prohihKed sexunl conduct" means—
(A) sexual intercourse, including genital-genital, oral-
genital. nnnl-gcnitnl, ororal-anal, whether between persons
of the sntne or opposite sex;
(B) bestinlity;
(C) muslurbiitiim;

1 . i;
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This Act was the end result of much negotiation in the
House and Senate. Sixteen House bills'* and four Senate
bills" were introduced to deal with the problem of child por
nography. The most significant of these proposals was the
Roth Bill, S.lOll, which was the first Senate bill on the
subject; the Kildee Amendment to H.R.6693, a House bill
on child abuse; H.R.8059, the final House version of the
child pornography act; the Mathias/Culver Bill, S.1585
which the Senate ultimately passed; and the Roth Amend
ment to S.1585, which the Senate also adopted. H.R.8059
and the amended S.1585 were sent to a Senate and House
Conference Committee, which preferring the Senate ver
sion, further amended S.1585 and reported it out. The bill
was soon passed by both Houses and enacted into law.

S.lOll, the prototype bill, had two major thrusts. The
first section prohibited photographing a child in explicit sex
ual activity and permitting a child to engage in such activity
if the film or photograph might enter interstate commerce.
The second section provided penalties for the shipping or
receiving for the purpose of sale or selling of photographs or
films of children engaging in prohibited sex acts.

This bill evoked a very thorough letter of criticism from
the Justice Department.'* Among the objections noted were:
(1) that the bill was jurisdictionally deficient in extending
liability to cases where a child "may" be filmed and the
resultant material "may" enter the mailstream or enter or

(D) flado-mnnochislic abuse (for the purpose of sexual
alimulntinn); or

(E) lewd exhibition of the genitals or pubic area of any
person; and

(3) the term "commercial exploilalitm" means having as a direct
or indirect goal monetary or other material gain.

H.R. 391.3, H.R. 3914. H.R. 4571, H.R. 5326. H.R. 5474. H.R. 6499, H.R,
rm2. H.R. 6351. H.R. 6734. H.R. 6747, H.R. 7254, H.R. 7468, H.R. 7522, H.R. 78.14.
H.R. 7895. and H.R. R0.59. 95th Cong., 1st Sesw. (1977). Also pertinent was the
Kildee Amendment to H.R. 6693,95th Cong.. Ist Sess. (1977), although the original
hill was not a child pornography mea.<«ure.

" S. 1011. S. 1040, S. 1499, and S. 1.5a5, 95th Cong., 1st Sess. (1977).
" (.etter fmm As-sistant Attorney General Patricia Wald to Senator James P,

Kastland, Chairman, Committee on the Judiciary (June 14, 1977).
••
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affect interstate commerce;'̂ (2) that the bill did notdistin
guish between obscene material and material protected by
the First Amendment; and (3) that the definition of
"prohibited sexual acts" covered activities which were nei
ther pornographic nor an abuse ofchildren.

In regard to the third objection, the Department consid
ered the catch-all phrase, "any other sexual activity," over-
inclusive. It also preferred the phrase "lewd exhibition of the
genitals" to "nudity depicted for the purpose of sexual stim
ulation or gratification of any person who may view such
depiction," the former phrase having been approved by the
Supreme Court in Miller v. California.'"^ The Department
further suggested modification of "sadism" and
"masochism" with the phrase "sexually oriented."

The Department noted two other objections. There
would be difficulties of proof as to the age of the child
model," and the penalties were excessive to the point of
hindering successful prosecution." In response, the Senate
subcommittee" decided against reporting out the Roth Bill.

Similar to the Roth Bill was the Kildee Amendment to
H.R. 6693, which joined criminal penalties for activities in
child pornography toa bill providing for the extension of the
Child Abuse Prevention and Treatment Act."The rationale
of the Kildee Amendment was (1) that the legislation was
directed at abuse, not obscenity; (2) that child pornography
should be treated as contraband, just as the product<>t child
labor is treated as contraband under the Child Labor Act,
and (3) that those who distribute and sell child pornography
are accessories after the fact to the crime of child abuse."

« w.
» 413 U.S. 15(1973). o , d
" Letter from Assistant Attorney General Patricia Wald to Sen, .James P.

Kn.Hlland, Chairman, Committee on theJudiciary (June 14, 1977).
'* W- . r>
" The Subcommittee toInvestigate Juvenile Delinquency oftheSenate Com

mittee on the Judiciary, was the subcommittee assigned child pornography legisla
tion in the Senate.

" 42 U.S.C. § 5101 (1976).
» 29 U.S.C. §212(1976).

" 123 CoNC. Rec. H10.064-65 (dally ed. Sept. 26. 1977) (remarks ofRep. Kil
dee).
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While Representative Hyde objected on grounds that
the constitutional issues made this measure more appropri
ate for the House Judiciary Committee/" and while Repre
sentative Conger argued that criminal penalties did not be-
long in legislation funding child abuse programs, the House
nevertheless passed the amended bill by a margin of375 to
12.^*

TheHouse bill which ultimately reached theconference
committee was H.R. 8059. Its major provisions were (1) a
section amending the Mann Act, and (2) a section prohibit
ing the use of child models in films and in photographs of
sexually explicit conduct where such material would be
shipped in interstate commerce and prohibiting parents
from permitting such activity.

The Mathias-Culver Senate bill was similar to H.R.
8059, but also included a section increasing the penalties for
violation ofexisting obscenity laws where participant models
were under sixteen years old.

The Roth Amendment to the Mathias-Culver bill pro-
vided criminal penalties for knowing distribution of child

° 123 CONO. Rbc. H10,065 (daily ed. Sept. 26. 1977) (remarka ofRep. Hyde).
Particularly coRcnt was Representative Ashbrook's response to the rationale

behind the Kildee Amendment:
It isjust thatwe do honestly recoRnize some ofthe constitutional prob-
lems which cannot be swept away. IfI were toreduce theproblem toa
somewhat simplistic portrayal, it would be basically this. Everyone
agrees we can pass laws to prohibit the horrendous sexual acts which
involve children and theabuse ofchildren. However, ifyou donot catch
them in the act and this action is reduced to a picture, if it is in a
mauazine, ifit is ina film, at thatpoint it becomes anentirely different
constitutional problem. I do notlike this. Iwish it were notthatway, but
that basically istheproblem as theSupreme Court has looked at it.Once
it becomes somethinR that is on film, at that point the ability of the
lefcislator tocircumscribe thatactivity, like itornot, and I do not like it.
has been severely handicapped by court decision. When on a film and
distributed in interstate commerce, thecourt looks at these sexual activi
ties in a different liffht.

12,1 CoNo. Rec. HIO.069 (daily ed. Sept. 26, 1977) (remarks ofRep. Ashbrook).
" 123 Cong. Rbc. Hl0,061-69 (daily ed. Sept. 21, 1977). Thecompromise ver-

sion ofH.R. 6693 enacted intolaw didnotcontain the Kildee Amendment. Joint
Explanatory Statement of the Senate Committee onEducation and I>abor onthe
Cnmpmmise Version of H.R. 6693.124 Cono. Rec. EI809 (daily ed. April 11,1978).
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pornography, whether or not it was deemed obscene. After
an impassioned plea from Senator Hatch," and despite a
statement from Senator Culver, that every legal witness be-
fore his subcommitee'" had testified that the Roth Amend
ment "could not pass constitutional muster," the amend
ment was adopted 73 to 13.^'

When H.R. 8059 and the Mathias-Culver bill went to
the conference committee, it adoptedthe latter bill with two
changes. The committee addeda requirement that the mate
rial referred to in the Roth Amendment be obscene and it
deleted the extra penalties for existing obscenity statutes,
regarding that purpose asserved bythe Roth Amendment."®

This rather lengthy exploration ofthe legislative history
of the new federal statutes has a twofold purpose. First,
through a review of what has been deleted, one can better
appreciate the significance of what remains. The bill enacted
into law is a series of statutes, two of which are essentially
child abuse laws and one which is directed primarily at the
product ofchild abusive activity. 18 U.S.C. § 2251 (1978),
which prohibits theemployment orenticement ofchild mod
els (or parental permission for such activity), does not re
quire that the end product be obscene," nor does 18 U.S.C.

" 123 Cono. Rec. S16.826 (daily ed. Oct. 10. 1977) (remarks ofSen.Hatch):
Ifwe truly want to ridthiscountry ofchild pornography, then we must
go after the distributors of this filth with lough standards, not the
watered-down obscenity standards that areapplied to-adulta. We need
only take a walk throuRh the streets ofWashington, or any city in this
country, toseethat adult obsicenity standards arenotgoing to rescue our
children from the adultswho areexploiting ourchildren in ways that will

" affect their henrU and minds for the rest of their lives.
'• Culverchaired the Subcommittee to Investigate Juvenile Delinquency ofthe

Senate Committee of the Judiciary.
'• 123 Cono. Rec. S16.ai4 (daily ed. Oct. 10. 1977).
" .idint Explanatory Statement of the Committee of Conference, H.R. Rw.

No. 95-811. 95th Cong.. IbI Seas. 7 (1977).
»' 18 U.S.C. § 2253 (1978). states;
(2) "sexually explicit conduct" means actual orsimulated

(A) sexual intercourse, including genital-genital, oral-genital,
anal-genital, ororal-anal, whether between persons ofthesame or
opposite sex;
(B) bestiality;
(C) masturbation:
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§2423 (1978), the amended Mann Act." However, 18 U.S.C.
§ 2252 (1978), dealing with the shipping, receiving for pur
poses of sale, or selling of pornographic medium, does utilize
the obscenity standard. While the statutes dealing directly
with conduct are broader than those dealing with speech, the
definitions in sections 2253 and 2423 of the 1978 Act are
nevertheless very specific: no longer is there a prohibition
against nudity. . .for. . . sexual gratification of any per-
son who may view such depiction"; the nebulous "any other
sexual activity " is not retained in the final statute. More
over, the penalties have been reduced to some extent.®^

The second purpose of the preceding discussion is that
the issues encountered in the drafting of the federal legisla-
^on are indicative of the problems facing state legislatures.
The child abuse approach versus the obscenity approach and
the problem ofvagueness and over-broad provisions drawn
to close loopholes for pornographers are recurrent issues, as
are the issues of whether one can punish conduct through
punishing speech, and the questicm of what are reasonable
penahtes. These issues have been debated in similar state
legislative skirmishes and are mirrored in the litigation
which IS beginning to develop.

C. Federal Legislation as Contrasted with State
Leguilation

While interstate trafficking in child pornography is a
serious problem, the Congressional hearings indicate that
federal legislation arose primarily from a desire on the part
oflocal law enforcement officials toobtain federal financial

(D) sado-maaochistic abuse (for the purpose ofsexual 8timula<
tion); or

„ exhibition of the genitals or pubic area of any person.
• "prohibited sexual conduct" under 18 IJ.S.C. 52423(b)(2)J" Jhat of "sexually explicit conduct" in Ifl U.S.C. 92253 (2) nupra note
nl. except that the former docs not include simulated activity.

" S. lon. 96th Conn., 1stSesa. (1977).

mpni'. provides for afine of up to $10,000 and imprisonment up toten years for the first offense; thereafter the fine is not more than $15 000
to fifteen years. 18 U.S.C. 92252(b) (1978) provides

similar penalties 18 U..S.C. §2423(a) (1978) provides for afine of up to $10,000 and
imprisonment ofnotmore than tenyears.

^fi
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assistance and the resources of federal law enforcement
agencies." Nevertheless, the federal legislation differs from
similar state legislation in that child pornography, like child
abuse, is not intrinsically a federal concern. Under the 1978
Act, the federal courts have jurisdiction only where there is
some connection with interstatecommerce orwith the mail.
In 18 U.S.C. § 2251, the offending material musthave been
intended for interstate commerce or mailing." 18 U.S.C. §
2252 requires that the shipping already have taken place."
18 U.S.C. § 2423 requires that the minor himself be moved
through interstate commerce.**

IV. State Legislation

A. Pre-1977 Legislation

Aside from general obscenity law and statutes prohibit
ing the sexual abuse ofminors, prior to 1977, only one state
had enacted a statute directed at the use ofchildren in por
nographic media. Tennessee law prohibits the publishing,
exhibiting, and distributing of obscene matter and further
prohibits the employment ofminors toassist inthose activi
ties." The statute has been held to apply to a parent having

" Testimonv of .lohn C. Kenney. Deputy AssisUnt Attorney General. Houxe
I97Z HcttringK. supra note I.at155. See a/so testimony of Richard R. Weir. Attorney
General of Delaware, House 1977 Hearings, supra note 1. at 279; teslimony of
Rolwrt G. GemiRnani. First Assistant County Attorney. Winnebago, Illinois. House
1977Hcarinns. supra note 1. at 304.

» 18 U.S.C. 9 2251 (1978).
»' 18 U.S.C. § 2252 (1978).
" 18 U.S.C. § 2423 (1978).

. » Tenn. Code Ann. 9 39-3013 (1975) provides: ... . .
39-3013. Importing or preparing in stale for sale, distribution, or exhi
bition—Distribution tooremployment of minors—Penalties.— (A) It
shall be unlawful to knowingly send or cause to besent, or bring or
cause to be brought, into this state for sale, distribution, exhibition, or
display, or in this slate to prepare for distribution, publish, print, ex
hibit, distribute, or offer todistribute, or to possess with intent todis
tribute or to exhibit oroffer to distribute any obscene matter. It shall
be unlawful todircct. present, orproduce any obscene theatrical produc
tion or live performance and every person who participates in that part
of such production which renders said production or performance ob
scene is guilty of said offense.

(C) It shall be unlawful to hire, employ, or use a minor to do or assist
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his child pose for nude photographs/"

Three things are notable about the Tennessee statute as
compared to later child pornography statutes: (1) the law
provides a round-about method of dealing with child pornog
raphy; the statute appears to have been writtenoriginally to
reach minors employed as projectionists or sales clerks in
adult entertainment establishments; (2) the statute is di«
rected at conduct rather than speech; there is no sister stat
ute aimed at the product of child pornography; and (3) the
statute specifically refers to "obscene" material even though
the provision concerning children is directed at conduct
rather than speech.

The anti-child pornography movement was dissatisfied
with existing state legislation, finding the child molestation
statutes to present a problem of proof, and the obscenity
statutes too narrow and lenient." One would expect that the
Tennessee statute would also fail to meet this group's expec
tations. On the other hand, the statute presents no constitu
tional problems.

B. The New Legislation

The wave of child pornography legislation that swept
the statehouses circa 1977 and 1978 was not based on any
uniform act. This section will isolate a few patterns in what
appears at first to be a chaotic jumble of prohibitions.

One starting place is the current definition ofobscenity,
i.e., what the Miller u. California" Court set apart as speech

in doing any of the acts described in subsection (A) with knowledge that
a person is a minor under eighteen (18) years ofage, or while in possession
of such facts that he or she should reasonably knowthat such personis a
minor under eighteen (18) years of age.

Tennessee uses the Miller definition of obscene. Tenn. Codb Ann. S 39-3010(A)
(1975).

*• Mallicoati v. State, 539 S.W,2d 64 (Tenn. Crim. App. 1976).
" "To make prosecutions easier, angry legislators In several states and Con

gress are proposing a kind of end run around the obscenity laws— a baron sexually
explicit pictures of children, whether legally obscene or not." Chiid'n Corden
Perversity, mpra note 18. at 55-56.

" 413 U.S. 15 (1973).
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unprotected by the first amendment. The Court in that case
held:

The basic guidelines for the trier of fact must be: (a) Whether
"the average person, applying contemporary community stan-
dards" would find that the work, Uken as awhole, appeals to theprurient interest. . . ;(b) Whether the work depicU or des^^^^^^
na patently offensive way. sexual conduct specifica ly defined
by the appncal,le state law; and (c) Whether the work, taken as
a whole, lacks serious literary, artistic, political or scientific
value."

The Court gave examples of what would be sufficiently
specific within the meaning of (b): "patently offensive repre-
sentations or descriptions of ultimate sexual acts, normal or
perverted, actual or simulated" and "patently offensive rep
resentations or descriptions of masturbation, excretory func
tions, and lewd exhibition of the genitals.""*

Some states have adopted the obscenity standard; New
Hampshire's child pornography act simply amended ex
isting obscenity law to provide stronger penalties where the
content thereof involves a child in the material deemed ob-

ii««

scene.

Illinois' child pornography law is entitled "An Act in

•" Id. at 24.

•' Id. at 25.

« N.H. Rev. Stat. Ann. S650.2 (1977) provjdes:

1. Aperson is guilty of a misdemeanor if he commits obscenity when,
with knowledge ofthenature ofcontent thereof, he:

(a) sells, delivers orprovides, oroffers oragrees tosell, deliver,
or provide, any obscene material; or
(b) presents or directs an obscene play, dance, or performance,
or participates in that portion thereof which makes itobscene; or
(c) publishes, exhibits or otherwise makes available any obscene
material; or , , .v .
(d) possesses any obscene material for purposes of sale or other
commercial dissemination; or
(e) sells, advertises orotherwise commercially disseminates ma
terial. whether or not obscene, by representing orsuggesUng that

11 'ApS^^nU guilty of aclass Bfelony, if he commiU obscenity when
with knowledge that the content thereof involves a child in material
deemed obscene pursuant to this chapter, he commits any ofthe acts
specified in subparagraphs (a) through (e) of paragraph I.

•s-r.-.
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Relation to Obscenity Involving a Minor."*® While the Act
prohibits the publishing, selling, exhibiting or possessing
with intent to sell "child pornography," the definition of
child pornography incorporates the definition ofobscenity."
The prohibitions in that Act against photographing, solicit
ing, andparental permission ofpornographic modeling apply
the same standard, i.e., the material which is the product df
the prohibited activity must also be obscene.

Minnesota, on the other hand, has a law "prohibiting

" III. Rev. Stat, ch, 38, § 11-20a (1978).
" III. Rkv. Stat. ch. .18, § 11.20a (1978) pruvidee in pertinent part:
(a) Definitions.

(1) Matter or a performance, whether live, cinematic or over
broadcast media, of whatever nature, is "child pomoicraphy" for
purposes of this section if:

(A) it has as one of its participants «ir portrayed observers
a child under the age of 16or whoajipeara as prepubescent;
and

(B) it contains depictions or descriptions of sexual conduct
which are patently ofTensive; and
(C) taken as a whole, the average person, applying con
temporary standards of this State, would Tmd it has as its
dominant theme an appeal to prurient interest: and
(D) taken as a whole, it lacks serious literary, artistic, edu
cational, political or scientific purpose or value.

(2) "Sexual conduct" includes any of the following:
(A) sexual intercourse, which for purposes of this Section
includes any intercourse which is normal or perverted, ac
tual or simulated;
(B) deviate sexual conduct as defmed in Section 11-2 of
this Act;
(C) acts of maBturbation;
(D) acts of nadomasochistic abuse, which includes but is
not limited to (I) flagellation or torture by or upon any
person who is nude or clad In undergarments or in a costume
which is of a revealing nature or (2) the condition of being
fettered, bound or otherwise physically restrained on the
part of one who is nude or so clothed;
(K) acts of excretion in a sexufll context; or
(F) exhibition of post-pubertal human genitals or pubic
areas.

The alKwe types of sexual conduct in 8ub.<«ections (o)(2) (A) through (F) are
intended to includesituations where,whenappropriate to the type ofconduct, the
cimduct is performed alone or between members of the same or opposite sex or
between humansand animalsin an act ofapparentsexualstimulation orgratifica
tion.A thing is child pornography even though the pornographic element is latent,
as in the case of undeveloped photographs.

)•
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promotion of minors to engage in obscene works. *Promo
tion includes producing, directing, publishing, manufactur
ing, issuing and advertising. However, the statute is also
directed at those who employ, use, or permit minors to en
gage in pornographic modeling as well as those who o^ a
business which they know distributes child pornography.
Throughout the statute, it specifies that the prohibited ma
terial must be obscene; however, obscenity is defined as a
work appealing "to pedophiles or the prurient interest in sex
of the average person.""

At first glance, the Minnesota legislation seems to pro
vide a less restrictive standard than the Miller test. Presum
ably, if one were inclined toward pedophilia, any depiction
of a nude child would be appealing, even a Cassatt portrait
of a toddler undressing. However, the Supreme Court m
Mishkin u. New York,'' held:

When the malcriol ia designed for and primarily disseminates to
n clearly defined deviant sex group, rather than the public at
large, the prurient appeal requirement of the Roth test is satisried
if the dominant theme ofthe material Uken asa whole appeals
to the prurient interest in sexof that group.

In Minnesota's statute, the requirements that the work as a
whole lack artistic value and that it depict "patently offen-

^sive sexual conduct,"" would seem to restrict the object of
the statute to what is generally considered obscene.

- Minn. Stat. § 617.246 (1977).
«• !d.

'• Minn. Stat. § 617.246 (1977) providesin part;
(c) "An ob.<»cene work" is a picture, a film, photograph, negative, slide,
drawing or similar visual representation depicting a minor, which taken
as a whole appeals to pedophiles or tothe prurient interest in sex ofthe
average person, which portrays patently offensive sexual conduct and
which, taken asa whole does not have i«eriou8 literary, artistic, political
or scicntinc vnluc. In determining whether or not a work isan obscene
work thetrier ofthe fact must find: (i) thattheaverage person, applymg
contempornrv community standards would find that the work, taken as
a whole appeals to pedophiles or to the prurient interest in sex ofthe
average person; and (ii) that the work depicts patently offensive sexual
conduct specifically defined by clause (f); and (iii) that the work, taken
asa whole, lacks serious literary, artistic, political orscientific value.
" 38:1 U.S. 502. .508 (1966).
" Minn Stat. § 617.246 (f) (1977).
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Several of the state's statutes use the terminology
"harmful to minors,"" and "obscene as to minors."" This
concept origiriated in Ginsberg u. New York,'"' which upheld
a New York statute prohibiting the sale to a minor of mate-
rial which was "harmful to minors." The Court held that a
state court could set a different standard of obscenity for
minors' consumption than for adult viewing.

The child pornography statutes differ somewhat from
the statute considered in Ginsberg, in that the minors in
volved in the former are not the consumers of the porno
graphic material, but rather participant-models. Indeed, the
Connecticut statute prohibits "a performance or material
which is obscene as to minors notwithstanding such perfor
mance or material is intended for an adult audience."" In
Butler u. Michigan,^ the Supreme Court held that a state
could not ban from the general reading public material
"tending to the corruption of morals of youth.""" The Court
remonstrated that "the incidence of this enactment is to
reduce the adult population of Michigan to reading only
what is fit for children. It thereby arbitrarily curtails one of
those liberties of the individual now enshrined in the Due
Process Clause of the Fourteenth Amendment.""*

Thus, while it is not impossible that the SupremeCourt
will carve out another exception to first amendment protec
tion forexpressive material which wasproduced through acts
harmful to minors,*" under presentobscenity case law, stat-

" Ariz. Rev. Stat. 5 13-538(1977); Fla. Stat. S 847.014 (1977).
" 1978 Conn. Pub. Acts 345.
" 390 U.S. 629 (1968).
'• 1978 Conn. Pub. Act 345, S 2(a) (emphasis added).
" 3.52 U.S. .180 (1957).
'• Mich. Stat. Ann. § 28.575 (1953).
'• 352 U.S. at 3&1.384.
" Some legislatures have taken a "let's see" approach to drafting child porno-

graphy ntatuten. In IlHnots, Rep. Thomas W. Kwing of Pontiac made the foltowinx
comment quoted in lUinois House OK'n Jail Term for Child Porn, Chicafto Daily
News. March 25, 1977,"Ijet's pass the bill and if it's not constitutional, let the court
strike it down." Congressman Biaggi commented before the House Subcommittee
that the short term effects of an unconstitutional statute might be salutary in
themselves:

I refer to history when President Rmwevelt had the Congress enact the
National Recovery Act. It was clearly unconstitutional and it was con-
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utes banning material thus produced would be
tional insofar as they suppress publishing and distribution of
non-obscene erotica.

Under the Florida statute, the standard for direct par-
ticipation in child abusive conduct differs from that for deal
ing in child pornography materials. However, unlike the fed-
eral statute, the provision regarding exhibition, sale, distri
bution and possession with intent to sell, applies to material
which is "harmful to minors" rather than only to obscene
material. The provisions barring producing, hiring and pro
curing merely require that the offending matenal depict
"sexual conduct, sexual excitement, or sado-masochistic
abuse.""'

The New York child pornography law is more curious in
that it provides two standards for the same offense. Section
263.10 of the penal code prohibits
sexual performance by a child,"
its "promoting asexual performance by achild. The l^tCT
varies from the former only in iU omission of the word
"obscene."

The majority of state statutes stray further from the
Miller test by not requiring that the material as a whole
appeal to prurient interests." The Roth BilP drew
this reason from the Justice Department which pointed to

tended at this point there was a critical problem In our
needed dealing with. By the time that act was dccla^ unconstitutional
the problem had been met and resolved. Isuggwt that "
otherwise, which will be an open question until the courts decide, that
legislation dealing with this problem forthrightly would ^
feet. Most of the people involved in my judgment are just merchants out
there trying to make money and they know there is no pena ^
this Doint Once alaw falls in place, with personal sanctions the resultsmighTiTefather salutary in that there will be afall off of production and
penalty may not be worth profit....

House 1977 Hearingn, xupra note 1, at 153.
•' Fla. Stat. 5 847.014 (2)(a) (1977).
•» NY Penal Uw 5263.10, 5263.15 (McKlnney 1977).
- The definition of "harmful to minors" Includes the test:

appeal, to the prurient, shameful, or morbid mteresU of minors. Fu^. Stat. 5
847.019 (l)(n(l) 0977).

•• S. 1011. 95th Cong.. Ist Sess. (1977).
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the motion picture "The Exorcist" as a film in which there
was explicit sexual conduct by a child, which was not, when
Viewed as a whqle, obscene."

At this point, one might fairly ask if such legislation
does not prohibit obscenity or material "harmful to minors,"
what does it prohibit? Although the taboo is variously re-
ferred to as "sexual conduct,""" "prohibited sexual act,""
listed sexual act,"- and "sexually explicit conduct,'"" a

more meaningful discrimination can be made by examining
the definitions rather than the generic terms.

Three states appear to adopt Miller in prohibiting con-
duct which is specific and patently offensive sexual con-

v .? Assistant Attorney General Patricia Wald to Sen. James P.nnstlnnd, (chairman, Committee on the Judiciary (June 14, 1977) in which she
nrcucd on hehalf of the Justice Department:

Secondly, the bill does not distinguish between material which isobscene
and material which is protected by the Firat Amendment. InMiller v.
( ahforma. 413 U.S. 15 (1973). the Supreme Court required that material
be evaluated as a whole in determining whether it isobscene. However,
the present bill would forbid the manufacture and distribution ofa film
containing one brief scene ofprohibited conduct andotherwise innocu
ous, For example, the bill would apply tothe film 'TheExorcist." which
contains a scene in which a minor simulates masturbation but isclearly
not legally obscene.
Iwould like toemphasize at this point two very significant results which
would follow from the enactment of this legislation. First, an existing
motion picture, such as "The Exorcist." could no longer be distributed
in interatate commerce so long as the simulated scene involving the minor
IB retained in the film, and second, any future production ofa motion
picture film which contains a depiction ofa minor engaged in a prahib-

netwould Iw criminally proscribed even though, as inthecase
of The hxorcist, theoffensive scene is merely a small part ofthefilm
which, taken asa whole, would not be legally obscene under the slan-
dard.s act fc»rth by the Supreme Court in Milter. Thiswould be a clear
stalemenl of public policy by the Congress which would undoubtedly
create severe problems for thecourts, particulariy insituations where the
ofTensive material isa small part ofwhat isotherwise asocially accepta-
ble prtxluct.
" 1978 Ky. A^ ch. 219; La. Rev. Stat. Ann. « 14:81.1 (West 1977); Mass.

Gen. Laws Ann. ch. 917, § 104A, ch. 272, S29A, 30D (West 1978); N.Y. Penal
Law S263.00, 5263.15 (McKinney) (1977); Tex. Penai. Code Ann, lit. 9. S43 25
(Vernon 1977).

« DEt.. Code, tit 11. §1103. 51108 (1977); 18 Pa. Cons. Stat. 56312 (1977).
" Mini. COMP. Laws Ann. § 760.145(c) (1978).
" Wis. Stat. 8 940.203 (1978).
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duct."" These states-Kentucky, New York, and Wiscon-
sin-bar nudity only insofar as it is ?bscenf' w
statutes of Delaware and Pennsylvania, while listing specific
and narrowly proscribed conduct, are reminiscent of the
Roth bill in their use of the phrase "nudity, if such
to be depicted for the purpose of the sexual stimulation or
sexual gratification of any individual who may view such
depiction.""

Massachusetts prohibiU all nude depictions of chilr
dren." In Erznoznik u. City ofJacksonville." the Court over-
turned a municipal ordinance barring all
which displayed nudity. Reversing the Florida sdec'-
sion upholding the ordinance, the Supreme Court held tlwt
all nudity was not obscene and further that although lewd
nudity could be censored, ablanket prohibition against all
nudity was unconstitutional."

Michigan prohibits depictions of "passive sexual in-

" 1978 K-f. Acts ch, 219; N.Y. Pehm. Uw 5263.00 (McKinney 1977); Wm.
Stat. S 940.203 (1978).

»ITv. (McKinne, 1977); W». Stat. 8^203 (1978).
Michigan prohibits "erotic nudity." aterm which from the concept of
obscenity Mich. Comp. Laws Ann. 5750.145(c)(1)(d) (1978) reads.

' "Erotic nudity" means the display of the human male
or nubic area, or developed or developing female breast, in a "an""
which lacks primary literary, artistic, educational, political, or
value and which theaverage person applying
standards would find appeals to prurient interesU. As used In the subdi-

MMS. Gkn. Uws Ann. ch.917. 5WA.ch.272. i 29A,30D(Wwl
als„ ch. 272, §31, where nudity is defined without reference to obscenity, lewdness,
or sexual gratification.

« 422 U.S. 205 (1975). „ ., ...
- The ordinance is not directed against "«f lu hZ
is itotherwise limited. Rather, itsweepingly forbids display of all nlm
containing any uncovered buttocks or breasts, irrespective of
oervasiveness. Tho». it would bar afilm conlaming apictura of ababy •
Erth. nude >:«iy »f -rnudity is indiwnoua. The ordinance aUio S
„rthe openinj of an art exhibit a. otII a» ehoto of ™
Clearly, all nudity cannot be deemed obscene even a» to minon ....

422 U.S. ai 213.
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volvement."" While the definition of "passive sexual in
volvement" .s wondrously vague," it appears to be directed
at situations where children are portrayed as watching acts
of sexual intercourse or "erotic fondlinK" or are exposed to
erotic nudity."" Texas also prohibits the sale and exhihi-
ion of photographs and films "showing a person younger

than 17 years ofage observing sexual conduct."'""
These statutes seem to be the product of the following

reasoning process: 1. Child pornography is generated by the
participation of children in explicit sexual activity and
therefore, should be excluded from first amendment protec
tion because It IS the product of child abuse; 2. erotic materi-
als th^at involve child actors or models are child pornography
and 3. erotic materials that involve child actors or models
may be excluded from first amendment protection, even if
no child abuse activity occurs.""

f- statutes, those ofLouisiana and Texas, do notdefine sexual conduct,"'" and thus clearly depart from the
Miller prescription that sexual conduct whose depiction is
prohibited be "specifically defined by applicable state
law. •Such statutes are vague and overbroad, first because
as penal statutes, they give no notice of what activity is
prohibited, and secondly, because the provisions conceivably
extend tosuch non-obscene conduct as kissing.

Two statutes which do not require that the work as a
whole appeal to prurient interests allow, as an affirmative

" Mich.Comp. Ijiws Ann. §7fi0.l4.')(c)(l)(n (197ft).
Micm. Comp. Uws Ann, § 750.14.5(c)(1)(h) (1978)

..n ^hich V,oln(. KrnwinKup ma brolhcl wntches ndulln engaged in "cn.lic J-ndlinK'- Hn(f "erolic m,ditv "
Am. her cxflmple .« II,e movie "The C.-Belween'- i.i whir), the child n.eH.senKer
cfllcl,cs Ihe hpri.ine nnd her [mrnntfiur in the net nfmnkint; l.ive

- Tex, Penai. Code Ann. lU. 9. § 4r2r, (Vemon 1977). Note (hn( the sexuni
winduct lUelf need nol even be shown in the orfendinR film t.r pholcKmph.

Ihi« in not to «r,y l),nl nyo,in(t child mny iv.t Huffcr psvcholoKicfll dnmnKe
cominK unexpected ond unprepared upon pcrB-ns cnRfiKcd inHexunl nctivilv H.w.
ever, it would be pre.sumptiou.s lo fiay thai any ex|K)sure of « teenager to nudilv.
even in the controlled ntmosphere ofa movie set would 1». child nliiise

... ^ ' Code Ann. til. 9. j4.J.2.5 (Vernon 1977).
41.1 U.S. at 24.
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Tiroof that the work has some merit.'" The Massa

chusetts law, which includes non-obscene nudity in its pros
criptions, provides:

scliool. muBeum, or library ....

Note that there is no

. "for a bona fide school, museum or library.
S In a similar fashion, the Texas statute provides mter
t

I aha:

1j; Icalional, sovemmenUl, or olher s.m.lar ,u»uncat.on.
! While the above quoted provision uses the word

"obscene " the prohibitory section which it modifies applies? t"mol^n picture or photograph sho^
i vounBer than 17 years of age observmg " «"6ag^ ^^^r

i. work itself.""

—ch.272. (w..i ^8); t».

S: vr,:TZ. I'll; th. or
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Yet the concept of merit as an affirmative defense de
serves closer attention. Essentially, statutes like those of
Texas and Massachusetts create a presumption of obscenity
on a showing that "sexual conduct" is depicted. Then the
burden of proof is shifted back to the seller or exhibitor to
show that the work is not obscene. Certainly there is no
precedent for either the presumption or the shifting of the
burden of proof in first amendment case law. The Supreme
Court stated in Speiser u. Randall^*' "where the transcen
dent value of speech is involved, due process certainly re
quires . . . that the state bear the burden of persuasion to
show the appellants engaged in criminal speech." Similarly
m Freedman u. Maryland,"^ the Court held, 'The burden
of proving that the film is unprotected expression must rest
on the censor."

Afew other observations about the state legislation on
child pornography will be helpful. Legislation from sixteen
states has been reviewed. All ofthe statutes, except Minne
sota's § 617.246 and California's Labor Code § l.'309.5 pro
vide for felony penalties. Michigan's § 750.145(c) provides
for imprisonment ofup to twenty years,

California s Labor Code § 1309.5 is novel in that it re
quires sellers, distributors, and exhibitors to record the
names and addresses ofpersons from whom such material is
obtamed.

The definition of minor ranges from "under le"'" to "18
years or less."'" The Illinois law prohibits the sale of pornog
raphy where one of the participants is achild "under the age
of 16 or who appears pre-pubescent."""

of an anlhroptiloftial.
3S7 U.S. 51.1. 516 (1958),
380 U.S. 51. 68 (igc.")). iipcher concerned putilical speech; Freedman in

volved the cenRorinK of motion picltircR.
Cai.. Pbnai. Codb 5 311.4 (West 1977); N.Y. Pknal Uw §5 263.00-263.25

(McKinney 1977); 18 Pa. Cons. Stat. § 6312 (1977).
Del. Code tit. II. § 1103. II08 (1977).
It is possible that this isa violation ofequal protection in that Ihe statute

may tend to discouroRe employers from hiring adulls with pre-pubescent appear-
ancea over other adults. It is unlikely that the state would have an interest in
protectmg adulta who resemble minors. While there might be en equal protection
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Few generalizations can be stated about these statutes.
As a rule, they are broader than the federal legislation. They
tend to focus on depictions of certain acts rather than view
the works as a whole. Unlike the federal legislation, state law
usually does not provide separate standards for regulation of
speech as opposed to conduct. However, no two statutes on
child pornography are identical; they seem to be more the
products of individual statehouses than of any lobbying
groups.

V. Constitutional Tests'"

Challenges to the constitutionality of child pomo^aphy
legislation have thus far produced two judicial opinions,
both unfavorable to the legislation."^

A. St. Martin's v. Carey""

This case arose from a challenge to New York's
Law §263.15, "Promoting a sexual performance by a child,
which reads as follows:

Aperson is Ruilty of promoting'" asexual performance by achild,
when, knowing the charnclcr and content thereof, he produces,
direcU. or promotes any performance"» which includes sexual
conduct'" by a child less than sixteen years ofage

problem, the Illinois statute does not impinge upon the right of free speech, since
it incorporates theobscenity standard.

The author acknowledges the kind assistance of the Plaintiffs attorneys m
S(. Martin's Pre» v. Carey, for this section; Thomas B. Sl^dard Norwick
R«gKi<. Jaffee &Kayser and David N. Kay of S^old Br«ndw.n Meye« &AUrnan.

Subsequent to the drnfling of this Note, a lower level New
held the indictment of amerchant for violation Y 632
263 15 (McKinnev 1977). People v, Ferber. M.«. 2d 409 N.Y.S^M M2
(Sup Ct 1978). Curiouslv. the Ferber court did not even mention 5£_ Marlins

0 Cnrey. 440 F. Supp- 1̂ 'G (S.D.N.Y. 1977), which is discussed below.
"• 440 F. Supp. 1196 (S.D.N.Y, 1977).
"• N.Y. Pknal Law § 263,00 (McKinney 1977) states;

5. "Prtimotc" means to procure, manufacture, issue, sell, give, pro
vide lend mail, deliver, trnnsfor. transmute, publish, distribute, circu
late.'disseminate, present, exhibit or advertise, or to offer or agree to do
the same. . , . t.
.«• 4. ••Performance" means any play, motion picture, photograph
or dance. Performance also means any other visual representation exhib
ited before an audience.

N.Y. Penai. Law § 263.00(4) (McKinney 1977).
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The suit for declaratory and injunctive relief wa* ti
brought by the publishers and retail sellers of the book Skow 1
Me/ A Picture Book of Sex for Children and Parents 11
[hereinafter referred to as Show Me/1.'« The book, photo.; |
graphed in Munich between 1969 and 1973, contain's pictures •-|
ofayoung boy and girl exploring each other's bodies, accom. • |
panied by briefcaptions taken from the children's converaa* ;•
tions. Its authors intended Show Me! to be a vehicle toassiBt.
parents in educating their children about sex. ^

Plaintiffs argued that section 263.15 was unconstitu-
tionally overbroad on its face because the statute did not t |
distinguish obscene and non-obscene works. Further, they ^ i
argued the section was unconstitutional as applied to S/iow | |
Me! for three reasons. First, the book was "not obscene but |̂
[was] a serious artistic, educational and scientific book de-
signed for parents to use in educating their children about |̂
the emotional and physical aspects ofsex." Second, insofar 5f.
as the statute's purpose was toprevent children of that state -?.1
"from being exploited or otherwise affected by their unwit- |
ting involvement in sexual enterprises" it had no rational ) 1
application to Show Me!, which was photographed in Ger- f
many. Therefore, the statute's application to this book v|
would be a denial of substantive due process, the legislature •t l
having exceeded its police powers. Third, the statute in- ' i}
fringed upon the constitutional right ofprivacy ofparents to - ^
teach their children about sex.'" ! '

The ruling, which defendants are presently appealing to •the Court ofAppeals ofthe Second Circuit, was rendered in '
response to plaintiffs' motion that prosecution be enjoined
pending a final decision on the statute's constitutionality.
After finding the case to be ripe for adjudication and holding
that plaintiffs had met the standard to obtain a preliminary

.3. "Sexual conduct" means actual or Himulaled sexual inter-
course, deviate sexual intercoume, sexual bestiality, masturbation, sado
masochistic abuse, or lewd exhibition of the genitals.

N.Y. Penal Law } 263.00(3) (McKinncy 1977).
W. McBhidk & H. Heishiuukr-Hardt, Show Me! A Ptcture Book or Sex

rOR Children and Parents (1976) [hereinafter cited aa Snow Me!).
440 F. Supp. at 1199.

(g.^l
'•i

'IS
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injunction, the court examined the merits of plaintiffs' con-
stitutional argument.

ing Show Me! not to be obscene. J. ne

motion pictures fered from the zoning ordi-
"c^ irengerin rni Theatre.- "The use of felony stat
ues to prohibit dissemination of such material .s const.tu-
tionally suspect.

Yet the reasoning which the court found -ostpe—
was plaintiffs' substantive due process argument. Cit g
Roe u. Wade,''" the court held:

legitimate state mteresU atstake.^
least drastic means possible •••• . l .t, UffUimate and im-

pnd least drastic means for effectuatmg that mter .
The court then questioned whether the legislature 8ap-

C. Ok... .976), ..id "Ud "0
F. Supp. at 1205n.l2.

'«• 427 U.S. 50(1976). a zonine ordinance reRulat-
In Mini" Theatre!', theatre ° The standard employed by

inn the location of adult enlerUmm j diHtinRuished or characterized by

lies* or -Specified Anatomical Areas. 427 U.b. at W.
.« 440 F. Supp. et constitutional right of privacy argument.

440 F. Supp. at 1199-1200 n.7.
I- 410U.S. 113(197.1).

440 F. Supp. ftl 1205.

'Ml
il||
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Mm |i
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proach of "going after demand" for the pornographic product
would be a legitimate means of attacking child abuse, partic*
ularly when it entails suppression of a non-obscene book.""

The St. Martin court issued the preliminary injunction
but did not declare the challenged law unconstitutional.'"
Nevertheless, language in this decision that suppression of
non-obscene speech is not a legitimate means of indirectly
reaching illegal conduct, is applicable to the majority of
state statutes on child pornography.

B. Graham u.

Graham v. Hill concerned Texas Penal Code § 43.25
(1977), which provides as follows:

(a) A person commils an offense if, knowing Ihe content of the
material he sells, commercially dialributes, commercially exhib
its, or possesses for sale, commercial distribution, or commercial
exhibition any motion picture or photograph showing a' person
younger than 17 years of age observing or engaging in sexual
conduct.
(b) It is an affirmative defense to prosecution under this section
that the obscene material was possessed by a person having sci-
entiflc, educational, governmental, or other similar justincation.
(c) An offense under this section is a felony of the third de
gree.'"

The owner and the manager of a combination movie
theatre and bookstore instituted this action seeking a decla
ratory judgment that the Texas statute is overbroad and
unconstitutional on its face. The complaint was filed one
month after the plaintiff had been indicted by the county
grand jury for violating section 43.25.'" The state court

™ Id. at 1206.

Only prottecutions of the book Show MbI were enjoined.
"• 444 F. Supp. .W4 (W.D. Tex. 1978).

Section 43.2.') wan hurriedly enacted by the Texas legislature in
the Spring of 1977. On May 21 the ncction was passed by the Houiteof
RepreRentatives and on May 27 by the Senate. It was approved on June
10 and made effective the same day because it was declared to be emer
gency legislation.

444 F. Supp. at 590.
"• The indictment alleges that Graham did "knowingly and inten
tionally sell and possess for sale a motion picture, knowing the content

X
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agreed to the trial pending aruling by the federal court on
the statute's constitutionality.'"

After finding that plaintiffa had standing
that the abstention doctrine was not
court considered the merits of the constitutiona issue. C.t-
tag Doran v. Salem Inn. Inc..'»the court stated:

The crucial question in an overbreadth case is whether the legis-Sroni'.tt.cU .weeps witMn iU
which is not subject to suppression .... If bo, th^tatutj m
be declared unconstitutional on its face.
that the conduct of the particular person preaentmg the challenge
could be regulated by a narrower statute.
Lack of arequirement that the material suppressed beobscLe was found be afatal defect.-" However ^

Buegested that were the statute firmly
Ss interest in the protection of "the safety or welfare
minors or [in preventing] their exploitation ®
more lenient first amendment standard would have been
applied.'*'

But the blanket prohibition in143.26 against
Dictures iust because they eontain ascene in which ayoung P«^°n is Shi™ observing sexual
that the film be obscene or that the minor apart mthe filmin

^ nf the •notion piclure.s.id motion
seventeen years of age engagmg msexual conduct....

444 F. Supp. at 587, n.2.

of the 'Ballet Africans'" constitutionally applied
lE|ven though a statute oro , .hatdefendant may challenge
to the activiUes of a ft is so drawn as to sweep within iu ambit
iton the basis <.f overbreadth .f.t is so dravm j
protected speech or expression of other persons not ooio

Id. at 933.

the film. Such afilm clearly would not be obscene.
444 F. Supp. at 592.

Id. at 592.

' j--•.
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any way involves sexual exploitation renders the statute over
broad.'**

The courtvfurther assailed the affirmalive defense sec
tion:

If by referring to "the obscene material" only in the affirmalive
defense section of the statute, the Texas legislatureintended to
create a presumption that all material prohibited by § 43.25(8)
is obscene, then the statute clearly is defective and invalid, for a
motion picture or photographcannot be presumedto beobscene •

Finally, the court declined to construe the statute nar
rowly, reading into section 43.25(a) the requirement of ob
scenity. The court referred to Erznoznik in which the Su
preme Court declined to narrowly construe an ordinance
where only rewriting could bring the ordinance within limits
of the first amendment."*

While the declaratory relief granted plaintiffs in •
Graham was not binding on the state except as to these '
particular plaintiffs,"® there are useful lessons to begarnered '
from Graham u. Hill. First, a strategy of selective enforce
ment whereby only hardcore pornography is singled out for
prosecution will not save an overbroad statute which could
suppress protected speech. Secondly, while courts may defer

"» /d. at 592-93.
•" W. at 593.
Ill "Where Pintt Amendment freedoms areat stake we have repeatedly empha*

sized that precision of drafting and clarity of purpose are essential." 422 U.S at
217-18.

•" The Court notes that this decision will not necesnnrily preclude
the iJtate courtsfrom placing their own constructinn on §43.25. Afederal
o)urt'8 declaratory judgment of unconstitutionality does not have the
disruptive cffect on state regulation that wciuld be crealcd by a broad
injunction against enforcement of the statute; in fact, the d'ecloratory
relief granted in this case cannot directly affect or interfere with the
state'senforcement of thestatute except with respect toJay Battershell,
the federal plaintiff involved in this ruling.

444 F. Supp, at 594. Only a state's highest courl or the United Stntes Supreme
Court can definitely declare a statute unconntilutional. A federal district court's
declaratory ruling is binding only as to the plaintiff who requested the ruling.

"Moreover, neither declaratory nor injunctive relief candirectly interfere with
enforcement ofcontested statutesorordinances except with respect to theparticu
lar federal plaintiffs, andtheStateis free to prosecute others who may violate the
statute." Doran v. Salem Inn, Inc., 422U.S. 922,931 (1975).

1978-791 CHILD PORNOGRAPHY

strictly tailored toserve that purpose.

C. Other Potential Issues
Both the St Martin's Press court and the Graham court

following are atew issues which may anse mfuture legis -

One issue is whetljer
hrr '̂''''speech'''a'i^d^^^ combined intTamert ot conduct a
-s'Sirs
doms." It further held:

ABovcrnmonUl regulation »
the conalitutional imwer of ' ° ifu,, governmental

• irn"gr«tenS'̂ ™tS
In O'Brien, the "speech" and "non-speech" elements

maltot" "f coi.»cicnce t« «»
Id. at 167. rrince cnn opening the way for subordinating freedom
interest in „ „„tccting children. Nevertheless, with religion

liurner's conviction under 50U.b.O. 9 ^

"» 391 U.S. at 308.
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were combined in symbolic speech. In the case of child per-
nography, the non-speech elements sought to be regulated
generate the speech elements. One can only speculate as to
whether O'Brien was intended to cover the sort of non-
contemporaneous combination of child abuse and child por«
nography. If statutes regulating the sale and distribution of
child pornography are regulating pure speech, as some be
lieve,'" then the appropriate rule is to be found in
Brandenburg u. Ohio,which held that a restriction on free
speech may be justified by a showing of incitement to
"imminent lawless action." The plaintiffs, in St. Martin's
Press, anticipated this issue in their brief on appeal:

I

.Section 263.15 could never, for example, pass muster under
the traditional first amendment clear and present danger or in-
citement to imminent lawlessaction analysis. The act ofpublica
tion under 263.15, by definition occurs after any putative child
abuseand the danger offurtherchildabuseas a resultofviewing -
such materials is hardly proven to be imminent.""

If, on the other hand, a combination of speech and non-
speech elements were found, there would still be a question
under O'Brien as to whether the regulation of speech was
incidental to the regulation of conduct or whether it was
more properly the regulation of conduct which was inciden
tal to the regulation of speech.'*^ Also, there are problems
related heretofore which were brought out in the Congres
sional hearings as to whether the incidental regulation is no
greater than is essential to the furtherance of state interest.

Paul Bender, Profeanor of Law at University of Pennnylvania and former
General Counsel to the President's Commission on Obscenity told the Senate Sub
committee: "You are dealinK here with what amounts to pure speech." Senate 1977
Hearings, supra note 2. at 105.

"* .395U.S. 444. 447 (1969). In this case, a Ku Klux Klan leader was charged
with criminal syndicalism.

Amicux Brief by Association of American Publishers, Inc. at 14, St. Martin's
Press V. Carey. 440 F. Supp. 1196 (S.D.N.Y. 1977).

Also you would have to show that there is no adequate alternative
toward prohibiting the speech. You're doing something unusual. You're
trying to get to conduct through speech. Normally, as Justice Brandeis
said in Whitneyu. Catifomia, wedo not do this in this country. Normally,
if we're after conduct we penalize the conduct. We do not tiy to reach
conduct through speech.

Senate 1977 Hearings, supra note 2, at 106 (statement of Paul Bender).

' r;-
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The American Civil Liberties Union, in its statement to
the Senate Subcommittee to Investigate Juvenile Delin
quency. explored and countered other possible justifications
for restrictions on the publication and sale of child pornogra
phy As to the basic immorality of erotic materials involv
ing children, Cohen v. California '̂* held that speech may not
be proscribed on the basis that it is offensive;'" KmsJ^ey
Pictures Corp. v. Regents''' held that a state may not ban
films on the basis that they present seductive portrayals of
illegal conduct; and New York Times o. United States can
be read for the proposition that dissemination of Published
material obtained by illegal means can not be proscribed.
Ina similar vein, one can think ofexamples ofrecordings of
illegal events which have historically been afforded the pro
tection ofthe first amendment, e.g., film documentaries and
newspaper photographs of crimes being committed.

Two other issues deserve attention. The St. Martina
plaintiffs' brief, on appeal, questioned whether the pub
lisher or bookseller can besaid technically to be an accom
plice of the child abuser. While there may be alogical con
nection, plaintiffs argued persuasively that the relationship
between the publisher or bookseller and the child abuser is

' "» .Scnofc/977//caWn#;.*, aupra note 2.at 97-99.
403 U.S. 15 (1971). Here defendant appealed his conviction of disturbing the

,H.ace for the wearing of ajacket bearing the words
See also: Krynoznick v. City of Jacksonville, 422 U.S. 205 (1W5 .

"• 360 US 684 (1959). The distributor of the movie Lady Chatterly sl^er
chnllenLl^ New ZL law banning nlms which privileged adultery In adesirable
light. N.Y. Education Uw § 124 (McKinney 1953). p«™.™

»' 403 U.S. 713 (1971). The case is familiar to many as the Pentagon Papers

While the case was decided primarily on the issue of national security.
Justice Harian, dissenting, argued thatone ofthe iraues was:

jwlhether newspapers are entitled to retam and use
Landing the seemingly uncontested facts ^ bLm
originals of which they are duplicates, were purloined f™" ^ovem^
ment's pos.HC8sion and that the newspaper received them with knowledge
that thev had been feloniously acquired.

40.1 U.S. .1 -754 (HKland, J.. diassnling). On. can argue lhal ^
did not addresa lhi« issue, thai Ihey alarted fiom the premise that the thetl «as
immaterial to the right to publish.

I.;

i'

fh
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too tenuous to constitutecomplicity withinthe legal meaning
of the word.'" •:

Lastly, arinsaue wasraised by Senator Helms in the floor '
debate on the Roth Amendment. There are state statutes ;;
which prohibit the publishing of the name of a rape victim .-
on the basis that it is an invasion of the victim's right to"
privacy. Could not the dissemination of films and photo-1
graphs of the sexual exploitation of the children be prohib-'
ited on the same basis, in that under the reasoning ofstatu- '
tory rape, the child lacks the ability to consent?'*" This is an
imaginative argument. The most appropriate response ,
seemsto be the analogy to Begelow u. Virginia,that theSt.
Martin's plaintiffs made in their motion for a preliminary
injunction. In Bigelow, the Court held:

{A state) may not, under the guise of exercising internal police
powers, bar a citizen of another state from disseminating infor
mation about an activity that is legal in that state.'"

Since child pornography is often photographed outside this
country, the Bigelow analogy is particularly apt.

VI. Conclusion

To recapitulate briefly, the law on child pornography
consists of (1) a federal law with a bifurcated standard of

'*• A leKialative prcnumption that a publinher or bookneller is neces-
narily a principal in, or an aider and abettor of,childabuse that maybe
depicted in a book he or she publishes, distributes or sells would be
entirely irrational and therefore invalid as a violation of due process.
Publishers more oftenthan notdealwith manuscripts prepared by inde
pendent authors. In fact. Show Me! is the U.S.editionof a book appar
ently initially produced and published by a West German concern en
tirely independent from plaintiff St. Martin's Press. Booksellers typically
have norelationship ofanykindwith publishers or authorsexcept as the
purchaser of an independently produced product. Similarly, it is not
difficult to imagine other entirely innocent third-parties (sic) who may
come into possession of photoKraphs depicting sexual child abuse and
then exhibit, distribute or republish them for entirely legitimate pur
poses.

Amicua Brief, supra note 151 at 12.
123CONO. Rbc. S16.830 (daily ed. Oct. 10, 1977).
421.U.S. 809 (1975). Bigelow concerned an advertisement for an abortion

referral agency.
421 U.S. at 824-25.
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proof, requiring that material be obscene before it is sup
pressed, but allowing conduct to be regulated without regard
to obscenity; (2) state legislation which ranges from a nar
rower application than the federal law,'" to the more typical
statute banning the publication and sale of all materials
depicting children engaged in sexual conduct without
towhether those works can beclassified as obscene; and (3)
the holdings of two federal courts that to be enforced, such
statutes must comply with the Supreme Court's guidelines
on obscenity.

Where do we go from here? Most of what is popularly
conceived of as child pornography is obscene under present
law.'" Obscenity no longer requires that a work be utterly
without redeeming social value."'" No longer can [aj quo
tation from Voltaire intheflyleaf ofa book. . .constitutw^
ally redeem an otherwise obscene pubhcation.
needed is an enforcement of obscenity laws,'" and the bes

Tenn. Code Ann. §39-3013 (1975); N.H. Rw. Stat. Ann. 8650.2U (1977);
lu.. Rbv. Stat.ch. 38, 511-20a (1978); Minn. Stat. 8617.M6(0 (1977).

See U.S. v. Dost, 575 F.2d 1303 (10th Cir. 1978) in which child pornography
was deemed obscene within the meaning of 18 U.S.C. 91461 (19M). Paul Bender
has commented that "Most ofthethings thatpeople
itseems to me are obscene under present law." He qualified his statement, how-

**'"'"The Exorcist" is not obsceno and therefore if you are worried about
whatever the child did in "The Exorcist." then you could wach that
through prohibiting "The Exorcist." I'm not sure you should be worried
about a child acting in a film that is protected by the first amendment
under present obscenity standards. Itis hard for me to conceive ofachild
acting in a film like "The Exorcist" as being child abuse of the sort that
Ithink you are mostly worried about. After all, that Ukes P'®"
or less open situation with a well-established -
guardians around who are looking after their child sbest interest. This is
not some child that they are abusing in the o'f
It's a child that they are using as an actor. Although the child may b
doing things that you or I would not want our children to do, I do not
thinkthereisa major social problem when you are
protected by the first amendment. I think the major social problem here
is children being abused in ways that show up mmatenal ««t Unot
protected by the first amendment under present constitutional doctnne.

S v°Mai^ch^J2i'. 383 U.S. 413.419 (1966) wa. abro-
gated by Miller. 413 U.S.at 24-25.

"• kois v. Wisconsin. 408 U.S. 229, 231 (1972). .. • • ,
"Legislators and law-enforcement officials tend to think in terms

'I
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method to accomplish this is through citizen action.
But togeliher with the attack on the market for child

pornography materials, attention should also be devoted to
the source of supply. States should insure through their li
censing laws and through inspection and supervision that all
boarding schools, camps, group homes, and institutions for
minors are safeand decent places in which to raise children.
It is small comfort to hear of the prosecution of child pornog-
raphers when conscientious investigations by thestatemight
have prevented the abuse altogether.

Further, since mostof the children who are exploited in
this manner are runaways,'" reconsideration needs to be
given to existing methods ofcoping with the runaway prob
lem. As one speaker told the SenateSubcommittee on Juve
nile Delinquency:

It is clear that many of the children who are paid by adulU to
perform sexual acts are homeless for all practical puriMwes, 1 hey
resort to these activities because they have few alternatives for
survival.

State laws significantly interfere with theopportunity for youths
who are not living with their families towork or toobtainwelfare.
In light of this, it is not surprising that some of these children
turn to the only sources for making money available to
them—pimps and pornographers. What's worse, these children
arecompelled to live as fugitives or tobelocked in reformatories
as runaways. It is particularly ironic moreover that in many of
the institutions to which these runaways are sent, they are sub
jected to sexual abuse, including gang rapes, that are as bad if
not worse than the sexualexploitation which the Mathias-Culver
bill addresses.

It is time for the Government to recognize that a significant num
berof children are living on their own trying to survive without

of new legislation instead oflooking at the hooka tosee what is already
there," Gertz said in an interview.
"The attitude is:To hell with the old law-lefa gofor a new one. Very
oricn, thouKh, the new Inw is poorly driifled and very ineffccUvo. Also,
there's no publicity milcnftc in using the laws that exist. Prosecutors
simply are not conditioned tolook at what ison the books. They l<H>k for
something new."

"Child Pomographen Thriue onLegal Confusitm," Chicago Tribune series running
May 15-18, 1977. (Statement ofElmer Gertz, civil liberties attorney.)

"• S. Rep. No. 95-438, Sept. 16, 1977, to accompany S.1585.

I-

S

v.-

1978-791 CHILD PORNOGRAPHY I64

.upport from Ihcir families. It we fail U. provide them with aHf'-
native., only we are to blame if they turn to .exual explwUfon
for survival. So long as the options for kids in nwd of money
remain, as limited as the present, it is acerUinty that some kids
will turn to easy .wurces for money.
We must create jobs for youths who are able to work. We need
to create shelters to which runaways can go with no sanctions and
no strings attached. Itis necessary to face the fact that the crimi
nal process is wholly inappropriate to deal with such significant
problems as runaways and the breakdown of the family.
It is fitting at the close of this article to address the

question: why all this concern over the suppression of a few
non-obscene works? What significant harm will result if
Show Me!, "The Exorcist." "Taxi Driver/' etc.. never reach
an audience? It seems a small price to pay for an efficient,
"shotgun" approach to the child pornography problem. Ihe
flaw in this reasoning is that the laws of this country are only
as good as the Constitution on which they are grounded. We
presently have three exceptions to the rule that non-obscene
works have first amendment protection: the obscenity-as-to-
child-audiences exception, the zoning exception, and the
prime-time radio exception.'" It is possible that obsceriity
guidelines will follow the road of the search warrant require-
mcnt—an idealist restriction on government power rendered
lame by the myriad exceptions. While there are certainly

•serious concerns at stake, an editing of constitutional princi
ples should be a last resort.

Jennifer M. Payton

- Senate 1977 Hearings, supra note 2, at 94 (statement of MsrUn Oosgen.

•"""i FCC V. Pacincs Foundstlon U.S 9» S. Ct. 3026 (1978).
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